‘between that and the fifty-fecond year, Te 
that in matters of faét the writer relied on his 
“¢ Fence, or the information of thole he 
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he punithing of offenders, the commo- 
) ude in every county court three able men, | 
A wife, and well-difpofed 
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onfiftently with the canons, be held without a di i 
for which reafon fome of thofe feafons, that ftood moft 
in the way, were now broke in upon, Forafmuch, 
the aét®, as it is great charity to do right to all men, atal 








7 ‘delay, r ce. 
“The reafon of this difficulty in obtaining anatiaint in a plea 
prot nea iehapwemane tein, 
Sens menlnetgeenti ? 5 








compelled fo to fwear. But the old oath 
was to be obferved. 


SevERAt provifions were enafted to facilitate 1 courfe 
of proceeding and procefs in aétions. In a writ of dow 
: sate SEL hala, conc. den of sp 








ings, as vouching to warranty, To limit 

was provided, that becaufe in writs of affife, attaint, and 
juris wtrim, 60 fo the afi vtriom was now called. (where! 
7 i REA ag 
Jays), the jurors had been troubled by reafon of 
of tenants; therefore, after the tenant had 
in court, he fhould be no more 


effoined, unlefs 
make his attorney to fue for him ; and if not, arn] 





anfwer without the other; or the tenants may 

infeotfed, in which cafe none may know his 

rights and fuch tenants often fourch by elloin, fo 

y one of'them has a feverel effoin ;” it therefore 

“for the future fuch tenants fhall not have 

| but only at one day, as 2 fole tenant bas 5 fo that 
only 
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CHAP.1X%, We have een what the folennitas attachiamentorum was 
Sooinny, inthe laftreign's. ‘The great delay occafioned by this te- 
dioufnels of procefs made it neceflary to fhorten it very 
conliderably. This defign was begun by the ftatute of Marl- 
bridge, which ordained, that the fecond attachment fhould 
be per meliores plegies and then fhould go the laft or ‘great 
diflrefs', Another ftep of this procefs was now taken off ; 
for it was ordained’, that fhould the tenant or defendant, 
after the firft attachment returned, make default, immedi- 
ately the great diftre(s fhould be awarded ; and if the fheriff 
did not make fuficient return thereof upon a certain day, 
he fhould be amerced. If he returned, that he had done 
' execution in due manner, and the iflues were delivered to 
{ the mainpernors, then he was commanded to return iffues, 
at another day, before the juftices. If the party came int 
at the day to fave his default, he was to have the’ iffues. 
If he camic not, the sing was to have them ; that is, the 
julftices of the king were tu caufe them to be delivered to 
the wardrobe ; the juttices of the bench at Weftminfter 
wege todeliver them to the exchequer 5 the juftices in eyre 
to the theriffof the county. 
“A sew time of limitation was fixed in the following 
manner: In conveyg a defcent in a writ of right, it 
was enacted’, that none fhould prefume to declare of the feifin 
of his anceftor beyond the time of king Richard; which 
has fince been always conitrued to mean the firft day of 
that kimy's reign. Writs of novel diffeifin, and of partition, 
commonly called muper ebiit, were to have limitation from | 
the firft voyage of Henry HI. into Gafcony, which was 
in the fifth year of his reign (a period that had been fixed 
foraffiies of novel difivifin by the fatute of Merton *) 5 
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of martauncefer, of cofinage, of aicl, of entry, and de CHAP I 
nativis, from the coronation of Henry I}. “Thefe con- Sanna, 
tinued the periods of limitation till the reign of Henry VILL. 
when the policy of meafuring the time of limitation, for 
commencing actions, by a certain number of years, was 
adopted in the place of theie fixed periods. “The prohibi- 
tion about /raupleader, made by the ftatute of Marlbridge *, 
was revived and enforced ". 
Wuue thefe improvements were made in the practice 
of our civil courts, the legiflature provided fur the due ad~ 
miniftration of the criminal law, by defining crimes, but 
more particularly by contriving modes ot prevention and 
punifhment. 
Ir thould feem, that fherifs in their tourns, and lords 
in their leets, had exercifed that part of their criminal juril 
diction which related to efcapes with too little diferetion 5 
for it was enacted*, that nothing be demwnded, taken, or 
levied, by the theriff, or by any other, tor the efeapeoth —* 
thief or felon, until it be judged au eicape by the juftices P 
_ ineyre. 1 
‘Te crime of rape, which, in ancient times, had been 
felony, and punifhable with death, had, in the lait reign, 
~ been confidered in a Jefs heinous light, and puniihed only 
» by certain mutilations, which were thought peculiarly 
F adapted to the offence’. This fpecies of punithmient con- 


Mee 


tinued till the legiflature once more changed it. “The 
King, Gays the flatute, prohibiteth, tiat none do eavith, 
> mor take away by force, any maiden within age, neaber 
| _ with nor without her confent ; nor any wife or maiden of 
full age (that is, twelve years old, being the age of con= 
fent), nor any other woman againit her will: and if any 
do, the king fhall do common right, at his fuit that will 
fue within forty days ; and thofe who are found guilty thall 


* Vid. ant, 72. *VidontyB : 
7Oh8. Ch iy. | 
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-p, 1x. be punithed with two years imprifooment, and fine at the: 
7 king’s pleafure. If they have not whereof to makes 
© fine, the imprifonment thall be increafed in proportion to, 
the enormity <f the trefpafs. We thall prefently < fee that, 
this new penalty was changed by parliament to the old one. 
of felony. 

‘Trespasses* in parks and ponds, which were thought 
not fulliciently punifhed by a compenfation in damages on= 
ly, were to be punithed by imprifonment and fine at the 
king's fuit* ; and, fays the Statute, if tame beafts or other’ 
thing in the park were taken in the way of robbery, the 
common law fhall be executed upon the offender, as upon 
one who had committed open theft and robbery. = 

SrveRat laws were made to guard againft the mifeon- 
dué and extortion of officers of courts, who, from their 
fituation, were enabled to throw obftacles in the way" of 
juttice, and fo conicr favours, or work oppreffion, to an= 
iwer their private views. A {hort mention of thefe provi- 
fions may not be unentertaining, as they tend to thew the’ 
difficulty under which the adminiftration of juftice me 
at that time. 

WE have before taken notice of a rweibipceedeiee 
thofe who were difigifed by efcheators, theriffsy and tbais 
Hilts, colore officii'. It was now ordained, ‘that novofficers _ 
of the king, either by themfélves or any other, thould 
maintain fuits or matters depending in court; te bavea part 
or prefit out of the thing in queltion; according. ta) 





cer, was to take any reward for doing his office, but 
tobe content with the king’s pay, under penaley'6& 


ae 
& Vid. poll. Mat. Weflim. 2.<.34- ina Matote for 

4 Vid. sat-wol 1, 266, whereie Gh ao. tute 
“vga peomr heal ag # Vid. ant, 116, 
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ing double the fum taken, and being likewife punifhed at 
the king’s pleafure®. One article of expence to the fub- 
jet in the circuits was, delivering out the capitula cerene 5 
| which, it was ordained ', thould, for the future, be the 
"privilege of the juftices clerks only ; and they were not to 
take more than two fhillings of every hundred or town out 
of which a jury of twelve or fix appeared, who were cach to 
havea duplicate of the capitula. Prior to this ftatute, proba~ 
bly, notonly the clerks of the juftices, but of efcheators and 
other minifters and officers that followed the eyre, uled to 
write out thefe capitula ; and, moft likely, reduced the value 
of a perquifite which, it was thought, fhould belong tothe 
clerks of the juftices*. If a juftice’s cleck exceeded the 
fum here allowed, or any one elfe took upon him to make 
f out the capitula, he was to pay thrice as much as he re- 
j ceived, and lofe his office for a year. It was allo ordained, 
that no clerk of the king, nor of any juftice, fhould accept 
| a’prefentation to a church, concerning which any plea wa’ 
then depending in the king's court, without {pecial licence 
| from the king, under pain of the church being declared 
void, and of lofing his office. At this time many ecclefiafti- 
cal perfons were not only cjerks inthe chancery, and other 
‘of the king's courts, but alfo flewards of the houthold to 
noblemen and other great men, and were therefore in fitua~ 
tions to procure favour or difCouragement in fuits'. Ie 
‘was further ordained, thatyno clerk of any juftice or fheriff 
ake part in matters depending in*the king’s sourts, 
“nor commit any fraud whereby common right might be 
: or delayed. 
 Trere was great complaint that officers, cryers who 
an inheritance in their office, and the marfhals of jufti- 
in eyre, took money of fuch as recovered feifin of land, 
‘other thing depending in uit ; and that fines were levied 
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* soithe excellive number of thole oftcers. 
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were enacted to punith offences and extortions of this kind™. 
* Doxre the late diffolute times, mal-praétices feem not 
to have been confined to inferior offices, but to have run 
thro’ all ranks of perfons attendant upon courts. ‘The 
following provifion was occafioned, no doubt, by an expe- 
rience of this kind. It was ordained ®, that if any ferjeant 
pléader *, or other, do or confent to any manner of deceit 
or collufion in the king's court, in order to deceive the 
court or party, he thal! be imprifoned for a year and a day, 
and fhall never after be permitted to plead in thatcourt. 

If the offender fhould not be a pleader, befides the impri« 
fonment, he was further to be punifhed at the king’s plea 
fure, according to the dezree of the offence. 

, We havo an infance where corruption and cabal had _ 
gotupon the bench of juitice. Ir has been feen, that by 
the fatute. of Merton *, every free fuitor of the county 
and other courts might make his attorney todo fait there 
for him. Under colour of this licence, two milchiefs en- | 
fued : frit, barrators, and maintainers of quarrels) were | 
encouraged by the dheriff to become attornies, to” make 
fuit; and accordingly, amongft the other fuitors, to give 
judgment, and fometimes, perhaps, take the lead in pro- 
nouncing judgment for, and inthe name of, the other fui-_ 
tors :“fecondly, flewards of great lords, and othets, who 
had no letters of attorney, as required by the 
would do the like’. ‘Thele were the mifchiefs intended 
‘be removed by the following law‘, which ordained: 
fheriff thould fuffer any berrators, or maintainers 









* Ch 30. > Qeerellt ‘fognify. 
= Ch, 5. ton, re 
* In the original Serjaunt commmre, $2 Init. 225, 

Via. G16 Vids ont. vol 1, 265. + Ch 33 








with the coroners, as well of appeals as of ingu 
attachments, or of other things which at 
office ; and no coroner was to take any fee for doing his 
office. ‘The particular duties of this important office were 
more particularly marked out by a fubfequent® ftatute, of 
which we fhall take notice in its proper places 
Ir had been the praftice for the common fines and ° 
amercements before juitices in eyre to be aflefed promif. - 
cuouly by the theriff, and, as the ftatute fays, by bs - 
tors; and upon thofe who were innocent, as well as 
the guilty; all which was tranfacted after the juftices 
gone. Thefe fines were paid to the fheriff and | 
‘To remedy this, it was provided *, that henceforth fuch 
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refine lb ad seer) 
command and fummons of the theriff 

ry of the country, to fue and arreft felons, as well | 

within franchifes as without. Thofe who neglected or re- 7 
fuled, were to be fined at the king’s pleafure: and if de- | 
fault was made by the lord of a franchife, he was to forfcit | 
his franchife to the king ; if by a bailiff, he was to be im- ; 
prifoned two years. The theriff, coroner, or bailiff, who 
thewed any favour to a felon, or concealed felonies com- 
“mitted within his diftri&, was to fuffer a year’s imprifon- 
ment, and afterwards pay a grievous fine; or, fhould he 
* “not have wherewith to pay, he was to fuffer imprifonment 
forthree years. 

Sous lw were made for ortring of ondary when of lent 
taken. It fometimes happened, that perfons committed Prine 
for murder would fue out the writ de adio et atid, and, 

_ ebtaining 2 favourable inqucft before the theriff, would 

I ¢ themfelves replevied till the coming of the juftices sin <= 
_ To prevent unfair inquifitions in thefe cafes, it was 
ete} 









_Eiycell owe  o 
),. who had no affinity with the prifoner, nor were 
for any other reafon to be"fufpected. 

~ Bur, cos tplagpaalogmelas ar 
fj malice went further than. the jurors; for it is 
Me teeta ae res poe coun 
‘fheriffs and others who had thescuftody and impri- 
1 > ag charged with felotiy, ufed 10 out 













fuch « prifoner, he was to pay double the fum to 
und be at the king’s mercy. 
manner was the law of bail in criminal cafes 







~ Havine fpoken of fuch laws as were made to bring of- 
fenders to juitice, it follows, thac we fhould treat of furch 
d the manner of adminiftering it. It had been 
{contrary to the general law) in fome coun- 
% 7 w perfons appealed * of command, force, aig, 
@ receipt, before the perfon who was appealed of the prin- 
St eal eens ‘To render the law uniform in 
this point, itwas ondained that none Should be appealed 
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‘We have feen that the had fo far eft 
‘exemption of their perfons corporal | 
to be laid down for law ih the laft reign, vaca | 
for the death of a man, or any other crime, and | 
4, if demanded by the ordinary to be delivered over to the 
court Chriftian, fhould be immediately delivered without 
any inquifition being taken‘; The pretence of the eccle= 
fiaftical court was, that the clerk, fo delivered, thould be 
put to make * canonical purgation, and to eftablith his 
innocence, or ftand convicted of the charge. Whether 
See oe feeined to be a mat- 
ter of fome doubt. 

We thal) now hear what was ordained by parliament 
‘on this point. It was provided !, that when a clerk was’ 
taken on a charge of felony, and was demanded by the 
ordinary, he fhould be delivered to him, according to the: 
priwilege of holy church, on fuch peril as ufually belonged 
to it (by which probably purgation is meant), after the 
cuftom ufed in former times ; and the king now admonifh- 
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tioh of any thing like what has fince been called, the peine 
forte t dures a punifhment to be infliéted on fuch 
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- The ftatute ordains ", “that CHAP. 1X, 

_ felons, and who are openly oft evil name, ele 

‘not pat themielves on inquefts of felonies, with | 

may be charged before the jultices at the | 

« a rp ah pal salad fhall have | 
come ceux qui refufent etre 
paca hig om as thofe who refule to ftand 
“tothe common law of the land, But this is not to be 
 underftood of fuch prifoners as are taken upon light fuf- 
picion.” Great difference of opinion has arifen upon 
this provifion. Some have thought, that the punifament 

Of peine forte et dure was ordained firft by this aét; and 7 
that at the common Jaw, a felon ftanding mute thould, 
upon a arbil dicit, be hanged, as the law is, at this day, in 
cafe of treafon. Others have holden, that at the common 
Jaw, in favourof life, he fhould neither have peine forte et 
dure, nor have judgment to be hanged, but be remanded 

Ga prion tnt he would anfwer, Lard Coke is of opinida, 
that the peine forte «t dure was 2 penalty at common law, 
and not fich ‘a one as any judges. could have framed upon 
the general diréStion of this act, which only fays, they 
are to be fent to prifie forte et dure; and that the 

ee re ee eo « Siting 
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i mode of it was not defcribed *. 
fy iis provilion is worthy of ferious confideration, The 
| ftatute fays, that thofe whe will not put inguefts 


of felines, Mhall be treated as thaje whe ‘0 fland to 
“the commen law of the land’, The difference between 
‘ele wo Kinds of reful, is a difficulry that ftands as much 
, _ inneed of as the manner in which the latter | 


were: 
 Taoucn this Ratute, from the form of its expreifion, 
does not feem to have introduced this penance, but rather 
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mute, a jury of twelve men was i 
found him guilty, sedi: jory 06 tor take aR 
‘to-cxamine the verdict of the former; and if they were of , 
the fame opinion, the fentence was for the prifoner to be 
hanged". It is true, there is no mention of fuch pro- 
ceeding in Braéton ; nor docs that author, at all, acquaint 
Selegeahe eithal of ening prio) i Rar 
fufed to fubmit to a fair trial *. 

{Tr thould feem, theo, that this method of treating felons 
who flood mute, was introduced fome time between 
the § Hen. Il. (or even the time of Braéton) and the 
peepieaetrsretiprcerer That 
ei y 
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_ of which we are now [pcaking, fuch as 
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pn tamen gtd quelibet die comedat, fed ultere taxticm 
nee quad fingulis diebus bibat, fed die que non comederit, 
quam bibat tantim, et bac diata omnibus UEGEM REFOTAN- 
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nouncing the decifion of the law; and confequently, by the 
old courfe recognifed in this fatute, he was to be fentenoed. 
to the penance. . =r 
‘To apply this to the Ratute before us. The trial by 
ingueft had of Iate been encouraged, as we have Seen in — 
the laft reign, and was in more efteem than the barbarous 
ae porate or was there any.ob- 
eins mqemeis et nates 
nance of a wie legiflator than this mode of inquiry. We, 
have feen that Bracton, in his account of the proceeding 
per famam patria’, fays, that a perfon fo indisted migh 
make his purgation, or put hiefeif upon the} r 


of that author, whether the country there meant 
fhould rather from the whole of c 
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‘brought againft him by the indictors. 


fs vpn eorage ‘the country, to try the truth of the charge oe 


‘Tvthe flatute’ ja read with tele fessiments, and a 
Knowledge of thefe circumftances of the then ftate of cri- 
a and appear in 

t of view in which it never was before fen. It will 
hia aap plalaly chiog that perfons charged or indigted 
of crimes who will not put themielves on ingws/fr 
(that is, onthe particular mode of trial which it is fen fit 
‘to encourage, asthe mot rational), fhall be fent to prifon, 
and treated with the fame feverity as thofe who refule to 
put themfelves on the old method of inquiry, long ufed by 
the law of the land. The ftatute certainly reads as intelligi- 
bly in this way as in any other, and perhaps more fo, and 
whether this fenfe of it is not ftrengthened by the enfuing 
hiftory of the trial by jury, will be for the reader to judge. 


~ Berore we difmifs the ftatute of Weftminfter the firft, 
the lat chapter but one “deferves a flight notice, as it 

| difeovers the caution obferved in every’thing that concern- 
B ed the rights of the crown, both in private inftruments and 
ats of the legilature. « Forafmuch,”” faye, that aét, 
| & the King tath ordained all shefe to the honour 
“and for the remedy of fuch as be grieved ;” as he had 
condefeended fo far for the national benefit, “ he would 
‘that, at any other time, it fhould turn in prejudice 
or his crown ; but that fuch right as apper- 

- % thined to him thould be faved in all points.” As the 
See Son 2 OH es a 


£ Chgo. . 








Mes 


direded by this ftatute, that the coroner fhould go, 1 
the information of bailiff, or other honeft men of | 








he fell under the jurifiiction of the caro 
“ner: He was to enquire of treafure trove ; who was the 
finder, oF fulpested thereof ; and he was to attach him by 
four, fix, or more pledges, He was to attach perfons ap- 
pealed of rape, and of wounds, efpecially if the wounds 
‘were mortal ; arid the party offending was to be {afely kept, 
fill it was perfectly known whether the perfon wounded 
| could recover. If the perfon recovered, then he need 

only attach the offender, by four or fix pledges, according. 

| to the fize of the wound ; if it was for amaim, by not lefs 

than four; for 2 fmall wound, two would fuffice. 

t were to be inrolled in the roll of the co- 

roner.  Acceflories were to be taken and kept till the 

a ‘were attainted or delivered. Deadands * were to 
be'valued and delivered to the towns, under the direstion | 

| ofthe coroners; as was alfo wreck of the fea, and thofe 

(that hands on it were to be attached: thofe who did 

the butefiwm, or hue and cry, were to be at 

. All thefe objects of police had been, by the old 

rufted to the coroners ; whofe office was of great 












adicrwaris they were heard aril pubistied Wises cae 
and his council ', who all agreed, as well the juftices. as 
‘thers, that they fhould be put into writing for a perpe= 
tual memorial, and that they thould be frilly obferved *s 
From this recital prefixed to the ftatute of bigamy, it 
‘appears that the ftatute was digefted and framed by a fort 
‘of committee of parliament ; but that it was the approba- 
tion of the king's council, among whom were the juftices, 
that determined the king in making it publics and that it 
‘was from the concurrence of thefe two bodies, and not that 
‘of the parliament, that it derived its fanétion and au- 
thority. Te was for this reafon that Shard, in the time oF 
Edward Il'. was of opinion that this was ho'aét of par> 
Tiament ; however, it has always been received as one. “Tt 
feems to be a declaration of {ome points of the common 
law, which was thenceforward to govern the judges in 
their decifions. can? 
Tre firft chapter is fered te 
« Te-was agreed,” Tas the faut, “by the juttices 
“ other learned men of our lord the king’s council, wh 





ators ha made about eid prier of the king by 
‘However, xs this ftatute did not get into print gil 





‘known before, aiid pricr had often 
been granted in oppofition to the direétions here laid down. 
BY the fourth chapter it was agreed, that a regulation, 
which, it feems, pipette master A 
about purpreftures and encroachments on the king, and 
Which has not come down tous, fhould be obferved. This 
ordained, that the king thould have power to refume into 
Bis own hands all fuch encroachments, whether of fan-, = 
- chiles or other things. ~ = 
| Tite follows the provifion which gave the name to this 
*® concerning men twice married, who were called 
\! canon law tigami. Thefe, by a late canonical 

_ Conftitution*, had been exgluded from all the privileges of 
a However, certain bithops, {till grudging that the / 
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thould . 


‘ranty, and to be holden of the donors 
certain fervice, fhould be fo conftrued as that th 
aus their heirs fhould be bound to warranty, Th 
to be only a confirmation of the common law, 
down by Braéton®. Where a deed contained 
‘deli &t conceffiy Bc. to be holden of the chief lords c 
fee, of of any offer, and not of the feoffor, or his bi 
referving nofervice, without homage, or without the ak 
mentioned claufe, it was declared, that the 

not be bound to warranty, i 


‘Tue next which prefents itlelf is the ftatute 


eefter, 6 Ed. I. containing fifteen cl 
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tained in the deed of leafe 5 then the leflor, after the end CHAP IX 
‘of two years, might have an action to demand the land in SONGS. 
emefne, by a writ to-be had in the chancery. If the n 
tenarit came before judgment, and paid the arrears and 
damages, and found fuch furety as the court approved 
for payment of the future demands, he was to retain the 
land; but if he delayed till after judgment, he was to be 
barred forever". The writ framed upon this ftatute was 
tailed 'a Ceffavit per biennium, and was confidered in the 
ature of a writ of right. ‘The putting the lord in poflef- 
fion of his tenant’s land by this writ, feemed to be recur- 
ting back to the antient remedy of feizipg the frechold* ; 
under the guard, however, of a formal legal proceeding. 

Mvcw has been faid on the great force of a warranty; warty of 
one of which was, that as it bound the heir to protect tenant per gem 
the donee in poffetiion of the land, fo it, a fortiori, barred “*"* 
him from ever claiming it againft the deed of his anceftor ps 
“This point of aw was not always confonant to reafon and 
equity. ‘Thus, in cafe of an alienation with warranty, by 
a perfon holding per legem Anglia, that warranty, de- 
fending upon the heir, barred him from claiming the in- 
heritance of his mother hy action; but, confidering the 
inheritance did not belong to the fathes, this was an appa- ' 
rent injuftice to the heir ; and therefore the following fta- 
tute was made to regulate it. It was ordained, that if 
‘no inheritance defcended to the heir from his father, the 
father’s warranty, tho’ for him and his “keirs, tharid not 
‘Dind the heir, nor be a bar to his demanding and recover- 

Jing the land by writ of mortaunceftor, of the feifin of his 
mother: but if any inheritance did defcend to him ex 
patris, he fhould be barred as far as the value of the 
which defcended; and if any defcended to him 
thro’ his father, then the alienee fhould recover 
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againft him of the (cifin of his mother, by a judicial writ, 
to iffue out of the rolls of the juftices before whom the 
plea was, to re-fummon the warranty; as. was done in 
other cafes where the warrantor came into court, and faid 
that nothing defcended to him from the-perfon upon whole 
deed he was vouched. As.the fon was to fecover by 
mortaunceftor, fo his iffue might have a writ of co/nage, 
of aicl, and defaiel. In like manner, the heir of the wife 
‘was not to be barred of his action after his father’s and 
mother’s death, by any deed of his father, if he demanded 
his mother’s inheritance by a writ of entry fur cui in vita, 
unlefs a fine had bgen levied thereof in the king’s court’. 
‘Tits provifion feems conceived upon an idea that had 
Jong prevailed refpeéting warranty ; for, at common law, 
the heir was not bound to make recompence, unlefs fuffi- 
cient to enable him fo to do had defcended to him from 

warrantor; and he was bound ad excambium only pro 

ta, as far as the affets (as they were afterwards called) 
would go®. In like manner, after this ftatute the heir of 
a tenant per fegem was not to be barred, unlefs an equiva- 
Jent defcended to him from his father, who made the war- 
ranty. This was going a ftep further than the common 
Jaw had gone ; for, gho’ an heir was not-bound ad excam~ 


* dium beyond the affets which defcended, it does not ap~ 


pear but that he was bound to warrant, and, of courfey 
barred from claiming. the land again{t the warranty of his 
notwitlftanding no affets at all came to him by 
the fae deicent. 
. Ir the intereft of the heir was prote@ed againgt an un= 
jutt alienation of the mother’s eftate by the father, it 
ferved.no lefs fecurity againft the alienation of 
inheritance by the mother : not that a gift or feoffment | 
the tenant in dower could not be avoided by the entr 
the reverfioner, for the forfeiture; but that the mi 


6 


ay * Vidant, vol. 1 447. 







i a ee ea mre s ry 
_ ENGLISH: PAW may 

‘was often carried out of the reach of the law, in this way. War. tx, 
‘Thus, if the feoffee or any other died feifed, the entry | 
ofhim in reverfion was taken away; and he could have no “a 
\ writ of entry, as the law now ftood, until the death of the 

_tenant in dower; at which time the warranty contained in 
ther deéd (as moft deeds had a claufe of warranty, efpe- 

cially when it was with a direct defign to bar the heir) 

‘would defcend upon the reverfioner, if he was her heir, as | 
he generally was, and fo bar him of the inheritance for 

ever*. To remedy this, it was ordained, that, in fuch 
cafe, the heir, or other, to whom the land ought to revert 
after the woman’s death, fhould have, prefent recovery 5 
that is, fhould have right, in her life-time, to demand the 
land by a writ of entry to be made in the chancery’, The ‘ 
writ framed upon this ftatute was called a writ of entry in 
cafia provifo; and the words of it are general, et gua poff 
dimifionem fafam ad prefatum, &c. without exprefling “a 
any eftate, contra formam flatuti de Gloccfler de commini 

concilio regni nofiri inde PROVASI, reverti debet per formam 

gjufdem fatuti, Se.*. 

‘Tux law of damages underwent fome change. Da- 

mages ufed to be awarded.in aflifes of novel difleifin againft 
the diffeifors only*; and if they were unable to make 
amends, the difleifee was without recompence: but it was 
now ordained, that fhould the diffeifor alien the lands, and 
‘fot have that whereof damages might be levied, the per- 
Yon into whofe hands the tenements ‘came, fhould be 
charged with the damages, fo that each fhould anfwer for 
“the time he held them ; likewife that the difleifee thould 
recover damages, in a writ of entry fur difrifin, againft 
thim who was found tenant after the diffeifor. It was fur- | 
| ina writ of mortaunceftor, except againft the chief lord, 
-* . 
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by ftat, Marlb.*, damages for the future should be reeo- 
Vered in that writ, as in one of novel diffeifin ; and alfo in 
writs of eofinage; aicl, and befaiel. Further, as damages 
had beet heretofore taxed only to the value of the iffues OF 
the land, i¢ was provided, that a demandane in future 
fhould recover the cofts of his writ purchafed, together 
with the damages, not only in the above inftances, but 
generally in all cafes where he was intitled to recover da- 
mages; which is the firft law obliging the unfuccefsful 
party to pay the cofts of fait. It was moreover enaéted, 
that damages fhould, in all cafes, be rendered where the 
land was recovered againft 2 man, upon his own intrufion, 
of his own ads. 

We have before feen what the common law ordained in. 
cafes of wafte*, and what provifion had been made by ftat. 
2 Hen. Ml. cap. 23°. and 3 Ed. 1. c. 21". It was now 
provided, that a writ of walte might be had in chancery 
againft one who held per degem Anglie; in which cafe, it 
fhould feem, it did not lie at common Jaw; and, in addi- 
tion to the former ftatutes, it was now declared, that it 
fhould lie where any one held for term of life, or years, or 
in-dower. Not that the commen law had already provided 
no redrefs in all Such cafes of waite; for we have before 


for life, and a guardian®. It ordains, that a perfon at- 
® Vig.c. 16, Vid.ant. 63, and vol years. However, that writer gives ne 
1 366. authority for his opinion, “the 
Seveniraskahs demtmstenhs pratt y 
® Vid. ant. 73. ‘which created the former | 
pa = Sis Sr pol j 
© Lam aware Coke lays medy ‘wale, A 
Kowa te law wae i ciGeret the wrest peri ad -g\ 
manner, Ho fays, that it was po- others, to provide a in 
peaks coals ee eee Oe | 
that is, ia tenant in dower, other 
Ter by cowry, nd the ian prover limbo | 
‘bet not m tenant for llc, or for fight dase, feems to have had no 
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tainted of wafte thould lule the thing walted, and (hould Faia | 


moreaver make recompence to treble the fum at which the. 
waite was rated. Whereas it was diredted by the 
Great Charter", that guardians doing wafte thould lofe 
their cuftody, it was now declared, that fhould the remain- 
der of the wardthip not be equal to the waite fuftained, 
the guardian fhould make it up in damages, 

‘Te increale of frivolous fuits in the king’s fuperior 
courts, occalioned probably the following law. It was 
declared, that sheriffs thould continue to hold pleas of tref- 
pafssin their counties, as before; and further, that none 
fhould have writs of trefpafs before juftices, unlefs they fwore 
by their faith that che goods taken were worth forty fhillings 
atthe leat (which wastheancient limit tothe theriff’s jurif. 
diétion) ; if it wasa beating, the plaintiff was to fwear 
thatthe complaint wastruc. Wounds and mayhems were 
tobe profecuted as formerly ; only the defendants therein 
‘were now allowed to make their attornics, if the fuit was 
not ‘by appeal; and if they were abfent, when attainted, 
the dhesiff was to be commanded to take them, as if they 
had been prefent at the judgment. Toavoid delays, it was 
provided, that if plaintiffsin fuch actions of trefpafs cauled 
themfelves to be efioined after the frit appearance, day 
fhould be given to the coming of the juftices in eyre, and 
the defendant in the mean time fhould-be in peace. Again, 
in all aétions where there lay the procefs of attachment and 
diftrefs, if the defendant effoined himfelt de fervitia regis, 

did not produce his warrant at the day, he was to give 
aces teraty Shllings, as damages for his journey, 
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CHAP. 1X. unlefs the juftices in their difcretion thould order more 5 
| SpwXap 7, befides which he was to be amerced *. we 


‘Te tedioufnets of the old procefs was leflened by other 
regulations. In writs of mortaunceftor, cofinage, itl, 
and befaiel, after iffue joined, the inqueft was no longer to 
be deferred on account of the nonage of the defendant!, 
A former ftatute®, which took from parceners the feurcher 
by effiin, was extended to a man and wife when co-defen- 
dants*. Inconformity with the common law, it was de~_ 
clared, that where there were many heirs, tho’ in different 
degrees, they might join with him who could bring a mort 
aunceftor *. 

‘Tne remaining provifions concerning civil matters are 
confined principally to the city of London, and other cities 
and boroughs ; and in that light, are of lefs moment than 
what has juft been mentioned. However, two laws in 
favour of termors, and to prevent wafte, tho’ chiefly “de- 
figued for the city of London, were extended to the whole 
kingdom. We have before feen, that a term for years 
was of very inferior confideration in the feale of eftates. 
‘One circumftance that rendered fuch an intereft 
precarious was, that it was fubje& to the will of the perfon! 
having the freebold,*who, by a collufive recovery of the 
Jand, might entirely deftroy the term; for the # termor 
Feigned recove. WOuld not be allowed to falfify the recovery; it beings 
Pes. rule, that none could falfify the recovery of a freehold, but 

‘one who had a frechold. ‘To remedy this it was now or= 
dained, that if tenements in the city of London were 
* ch. 8. fidter; in which eafe the writ would 
+ Ch, 3. 
9 Bd. Tc 43. Vid. ant. 128, 
* dap. 19, Vide ant, vol. I. is 
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finof a father, and a foa of another 
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leafed for years, and he to whom the freehold belonged CMAP. 1%. 
‘was impleaded by collufion, and made default after default, | 
* Orcame into court and furrendered the freehold, to make 
the cermor lole his term, and the demandant recovered, fo 
‘that the termor became intitled to a writ of covenant 
againft his leffor ; in fuch cafe, the ftatute diredts, that 
the mayor and bailiffs might try by an inqueft, whether 
the demandant had right, or fued by collufion to defraud 
the termor. If the former was proved, judgment was to 
be given in the fuit: if the latter, it was ordained, that 
the termor fhould continue to enjoy his term, and execus 
tion of the judgment fhould be fufpended till the term was 
expired. This was the courfe directed, when a fuit de~ 
pended before the mayor of London, in which cafe the 
inquiry ufed to be made by writ in nature of a commiffion 
rounded upon this ftatute. At the clofe of the act is this 
elaufe: “ Andin like manner fhall it be done, in like cafe, 
before juftices, in an equitable way, if the termor clval- 
“Jenge it before the judgment.” This was a general 
claufe, extending the former part of the ait to the whole 
kingdom; and by virtuc of this a terior might before 
judgment pray to be received co defend the right and inte- 
teftof his term, on the default, or sender, or wient dedire 
‘of the tenant, but not upon faint pleader. The effect of 
fach interference and receipt of the tenant would be (if 
‘he proved the collufion), that execution fhould be fufpended 
"during the term, as in the former café; for the act fays, 

5s PA 
* Tus isthe firit statute that gave receipt in any cafe 5 
principle upon which a perfon interefted was allowed 
Seale fuit that was likely to affect his intereft, 
Rieag es xen: te ld peace at common law, Thus, 
if w tenant for lif, ‘or in dower, was impleaded, and neg- 
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CHAP. IX. lefted to vouch the reverfioner in fee, the reverfioner 
SDWRIDT. Might eppear unvouched, and enter into the warranty") 
A LAw concerning wafte was made for the city of Lon- ' 
don, and, like the former, was, by a claufe at the end, 
extended to the whole kingdom. ‘This ordains, that, pen- 
dente lite in the city of London, no tenant fhould have 
power to commit waite, or eftrepement of the land in 
queftion ; and if he did, that the mayor and bailiffs, at 
the proper /wit of the demandant, fhould taufe the land ta 
i, be fafely kept. This was to be obferved in other cities 
. and towns, and every where elfe in the realm*. Upon this 
, aét was framed a judicial writ of eftrepement, which was 
granted out of the bench where the principal writ was res 
turned, the old writ of eftrepement being, like other ori- 
, ginal writs, fuable only out of the chancery. ‘The judicial 
writ was in clfeét a prohibition, upon which there might 
be,anattachment, and the parties would come to pleading. 
Ir feems, that in London there was an affife called an 
aflife of fre force. This was not a proceeding by writ, 
but by bill in the city court ; and no damages were reco- 
verable. As it was, on this accqunt, lefs effectual than an 
efits of novel diffi st chenmon lary, Snags ea 
given’. If in a fuit in the city of London, a perfon was 
vouched in a foreign country, a difficulty arofe, which was 
now removed by a ftatute, diredting, that a recerdari facias 
‘fhould iffue to remove the caufe into the bench, and that a 
ad warrantizandum fhould iffue out of 
“After the vouchee had anfwered in the bench to the 
the caufe was to be remanded *. nd wt aoe 
made in this proceeding by a fortof writ direéted 
Juttices of the bench, which is now, like fome other in 
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fF ments of the fame kind, placed among the ftatutes, asan CH AP.IX. | 


ait of the legiflature *. 

‘*- ‘Tutend is only one chapter in this ftatute that relates to 
criminal matters. By this it was intended to check the 
frequent iffuing of writs de odie et atid, and to appoint a 
courfe of bringing perions accufed to anfwer for their of- 
fences’. The king commandeth, fays the act, that no 
writ fhall be granted out of chancery for the death of a 
man, to inquire whether the perfon killed the deceafed by 
mifadventure, or fe defendenda, or in any other manner felo- 


nioufly ; but fuch perfon fhall be kept in prifon till the Homicide fe dee 


coming. of the juftices in eyre, or juftices affigned to deli- So’ 


ver the gaol, and then fhall put himfelf upon the country, 
de bien et de mal: and if it appears tw the country, that he 
did it fe defendende, or by mifadycnture, then the king, 
upon the record of the juflices, may take him to his grace, 
if he pleafes; that is, upon the record being certified ing 
to the court of chancery, which court was CORAM REGE 
in cancdlarid, a pardon would illue from the chancellor, 
Tt had before been a matter almoft of courfe ro grant par- 
dons in homicide fe defendende, and by mifadventure *; 
which merciful ufage, thertfore, was only confirmed and 
fecured to the fubject by this ftatute, "The act zoes on to 
‘remedy the obftrustion occafioned to juitice by the frivolous 

* Thivis flat o EA, 1. fat, 1. At expofitions were made upon fome of 
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‘AP.IX. objeétions, to which the proceeding in appeals was liable, 
Sowinp7, It fays, that appeals thall not be abated 0 eafily:asithey 


have been; but if the appellor declare the cs 
the day, and hour, the time of the king, the town,-and 
the weapon, the appeal fhall be good and valid, and fhall 
not be abated for want of freth fuit, provided the party fue 
within a year and day after the faét *; fo that the old learn+ 
ing about fre) fuit became henceforward obfolete*. 

Iw the next year was pafled the famous ftatute, 7 Ed. 1, 
of mortmain, or de religiofis, as it is fometimes called. 
‘The objet of this law was to aid in enforcing the provi- 
fion of the Great Charter on the fubject of alienation to 
religious focicties, and to carry that reftridtion fomewhat 
further®. Notwithftanding the above law, religious men 
Continued to accept gifts, and to appropriate lands, whereby 
fervices that were due for fuch lands, and that were origi- 
wally defigned for defence of the realm, were withdrawn, and, 
what was un objeét of more anxious concern to great lords, 
the valuable cafualties of tenure were gradually diminithed. 
‘To prevent this, it was ordained, in the moft comprehen- 
five and full expreffions that could be contrived, that no 
perfon whatfocver, religious dr other, fhould prefume to 
buy or fell, or under colour of any gift, term, or other 
title whatfoever, receive from any one, or in anyother — 
way, arte vel ingenis, appropriate to himfclf any Jands — 
‘or tenements, f@ 25 fuch lands or tenements thould come | 
intn mortmain‘, under pain of forfeiting the fame: and 
if any offended againft this act, it was made lawful for the +* 
‘chief lord next immediate, within a year, to enter on the 
‘end, and retain ‘tin fee and inheritance. a hen 
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Jords, being of full age, within the four feas, and outof prifon, CHAP. IX 


' negleéted | to avail themfelves of the forfeiture, the king 
might také the lands into his hands and infeoff others, fav- 
ing to the chief lords of the fees their wards, efcheats, and 
other fervices. 

Notwirustanninc the folicitude with which this 
ftatute feems to have been penned, a method of evafion 
was foon difcovered by ecclefiaftics. “This was to recover 
Jands by default, in a collufive fuit brought againft the per 
fon who had in contemplation to beftow lands in mortmain. 
Although this proceeding was by confent and fraud, yet 
the juftices held, that the religious and ecclefiaftical perfons 
did not appropriate fuch lands per titulum doni, vel alterins 
@lieationis, as the ftatute of mortmain exprefles it, nor 
that they were within the words, aut alie quovifimeda, arte 
wel ingenio, For as recoveries were profecuted in a courfe 
of law, they were by law prefizmed to be ju(t and lawful » 
and it was accordingly held by the juftices, that they were 
not within the ftatute. Thefe fraudulent recoveries were 
prattifed very foon after the ftatute was made, and in a few 
years grew to fuch a height, as to occafion a parliamentary 
interference. It was ordained in 13 Ed. I*, that when a 
defaule was fappoted to be made for tis purpote, it thould 
‘be inquired by the country, whether the demandant had 
‘any right to the land or not; and that, if it was found he 
‘had, judgment thould be for him to recover feifin ; if not, 
the forfeiture thould accrue in the manner directed by the 
Atatute of mortmain. Every one of the chief lords was to 
be admitted to challenge the jurors of this inqueft, and a 

might be made for the king. The theriff was 

ye charged at the exchequer to anfwer for the lands in 

‘ ‘i After this aét it was ufual, when land was loft 

\ to award a writ, called a quale jus, grounded 
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| emar. 1X. upon this a, in. which there was arecital of the re 

Sowiapy, end the theriff was commanded to fummon a jury to try 
quale jus idem abbas babuit, 8c'. Thus were the clergy 
hunted out of a new device for enriching themfelves ;, but, 
the praétice of conveying land by means of a feigned reco~ 
very, in areal action, did not ceafe with this ftatute: we 
fhall find, in a fubfequent part of this Hiftory, that this 
became a common mode of conveyance, of equal authority 
with the ancient ones by feoffment and fine. 

Twerz are other ftatutes on the fubject of ecclefiaftical 
pofeffions, which, though properly belonging, in point of 
time, to the latter part of this reign, will, if tranfpofed 
to this place, more fatisfaClorily illuftrate this important part 
of the hiflory of landed property. . 

In ftat, Weftm. 2d®. a regulation was made for ‘pre- , 
ferving to religious focieties the property they had already ™ 
dbtained. If, fays the at, abbots, priors, kcepers of 
hofpitals, and other religious houfes. founded by the king 
or his progenitors, alien lands given to haantanes\ | ~| 
or his progenitors, the land fhall be taken into the 
hands to be holden at his will, and the purchafer lofe bath 
the lands and the pyrchafe-money: and if the houie 
founded by any common perfon, the heir of the donor 
have the following writ, called fince 2 centra formam cal- 
fationis. Praccipe tali abbati, quid juli, Se. reddat A, Be 
tale tenementum quod eidem domui collatum fuit in 
deamfynam per pradifium BY; et quel od pradiem be | 







ditt, ut dicit, So allo of lands given for 


achantry, or of a light in a church, or chapel, © 
alms, if the Jand given was aliened. If land 
latter purpofes was not aliened, but the 
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$ were to have an aétion, to demand the land indemefne, 

direéted by the ftatute of Glocefter, bya writof exjavit wait 
er biennium '. 

Tue following may be noticed as an inftance of the 
claims advanced by the clergy. “Perfons who were tenants 
to the orders of Knights Templars and Hofpitaller, enjoyed 
at this time great privileges, as well againft the king as 
againft other lords ; as, to be free from tenths and fifteenths 
due tothe king ; to be difcharged of purveyance ; not to be 
Mued for ecclefiaftical caufes before the ordinary, /éd coram 
confervatoribus privilegiorum fuorum. Becaule the knights 
‘of both thefe orders were cruce fignati, a crofs, as the en- 
fign of their profeffion, ufed to be ereted on their lands, to 
notify that they were privileged and exempt; and fo facred 
+ were fuch places held, that, at one time, a felon could en- 
joy fanétuary by flying to thefe croffes. To abolith thefe 
privileges, ic was enacted by ftat. Welt. ad. 13 Ed. 1. ct. 
33. that wherever fach crofles were ereéted, the land fhould 
be forfeited, as land aliened in mortmain. In the flat. guia 
smptores, 18 Ed, 1. ftat. 1. ch. 3. it was exprefly declared, 
that the licence to alien there given, thould not be cou- 

as giving any power to alien jn ortmain. 

NOTHER provifion was made to check the abufe of 
‘clerical poffeffions ; one of Which was the wafte they ful 
sy aged drained into foreign countries. ‘This was 
a ftatute palled at the latter end of this reign, de qjperta- 
veligisforum, 35 Ed. 1. ft. 1. It is thercin complained, 
abbots, priors, and governors of religious houfes, and 
paliens, their fuperiors, ufed to fet tallages and im- 
upon monafteries, and houfes in fubjection to 
, fo that much of the opulence which was intended 






ee 4 Vid. ant. 145. 3 





e . - 


| ass HISTORY OF THE 


_ CHAP. TX. ble, and maintenance of hofpitality, was 

 SSEXGET, the kingdom. To prevent thee abules of t 
tutions, it was ordained, that no abbot, prior, warden, _. 
matter, or other religious perfon whatfoever, fhould fecret- 
ly or openly, by any device, carry or fend, or caufe to be 
carried or fent, any fuch tax out of the kingdom, under 
pain of being gricvoully punithed for fuch contempt of 
the king’s folemn injunétions to the contrary* ; and all 
alien abbots, priors, matters, wardens, and the like, im- 
pofing fuch tax, were to forfeit for the offence every thing 
they had'. The provifions of this ftatute were in after- 
times reviewed by the legiflature, when it was employed 
in devifing fome method to reftrain a new contrivance for 
enriching foreigners with ecclefiaftical property, called pro- 
vifion. “The perfons practifing this new device were called 
provifors, and were made fubject to many penalties and 
forieitures. 1 

Seatute of « To return to the order of ftatutes, from which we have 

aac been digrefling: the next is the ftatute of Afton Burne! de 

Mercatorivws, 11 Ed. 1. The preffing demands of mer- 

cantile concerns made merchants complain of the delays 

and niceties of the law, and requeft fome fpeedy courfe 

might be appointed for recovering payment of their debts 

at the appointed days ; the want of which, itis aid, pcea 

fioned many merchants to withdraw from the 

‘The thortening of the procels of attachment in favour of 

merchants, as was ufual in the latt reign, was a partial re { 

drefs, and fince the folennitas attachiamenterum bad been 

corredted by feveral Ratutes, they feem to have enjoyed no 

diftin@ion in point of procefs from common 

For the fupport therefore of credit, and the welfare 

merce, the following method of fecuring ee \ 

of the debts of merchants was ortsloet by rears ‘ 
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ENGLISH Law, 199 
| merchant who withed to be fure of his debt, was to bring his CHAP. 1X 
_ debtor before the mayor of London, York, or Briftol, as twas. 
| ite might bes or before the mayor and a clerk, tobe 

ediby the king, there to acknowledge the debt, and day of 

payment; and the recognizance was to be entered on a 

roll by the clerk. Befides this, the clerk was to make a 

writing obligatory, to which the feal of the debtor, toge~ 

ther with the king’s feal (which was to be provided for 

that purpofe and to be kept by the mayor), was to be 

affixed. If the debtor did not keep his day of payment, 

the creditor was to apply to the mayor ; and upon view of 

the writing obligatory, and recognizance, the mayor was 

immediately to caufe the chattels and devifable burgages of 

the debtor to be fold, to the amount of the debt, by the 

‘appraifement of honeft men ; and the moncy was immediate- 

ly to be paid to the creditor; if no buyer could be found, 

the goods themfclves were to be delivered to him. As to 

the fale of the devifable burgagts, the king’s feal was to be 

-affixed thereto, for a proof of the fale. If the debtor had 

no moveables within the mayor's jurifdiétion, the mayor 

‘was to fend the recognizance to the chancellor, who was 

* Neat a writ to the fheriff of the county where the 

were, to act as the” mayor. 

idieas tests, evtct xvosr tothe debtor, fet too high a 

| pticeupon the goods, they were themfelves to take them at the 

| price, and be anfwerable to the creditor for the debt 5 but the 

| debtor bad no redrefs if they were fold undestheir value; it be 
| tags own foty, fays the ftatute, that he did not fell them 

“himelf, and pay his debt with the produce. If the debtor had 

| Se moveables, then his body was to be taken, and kept in 
he or his. friends had made agreement with the 
+ and, Should he be fo poor as not to be able to 






to be defrayed by the debtor before be could be releafed. If 
the creditor Was a merchant ftranger, the debtor was like- = 








AP .. 2 .caneilies Se: catia 
7 here. Jf, inftead of taking the body, the creditor would 
* except fureties, or mainpernors, for the payment, they _ 
were to bind themfelves before the mayor, in like manner 
‘as the original debtor, and were to be fabject to the fame 
‘execution; though that was not to be, till the goods of the 
principal were firit exhaufted. 

Compratnt, it feems, was made to the king, that this 
ftatute had been mifinterpreged by theriffs, and the execu- 
tion of it delayed, upon various pretences. The king 
therefore, in a parliament holden the 13th year of his 
reign, caufed the flatute of Aéton Burnel to be re~ 
hearfed, and then fevera) declarations were made. by the 
legiflature for enforcing it: thefe are contained in’ the 
Statute of Merchants, 13 Ed. 1. ft. 3. By this ad, the” 
recoghizance may be taken before the mayor of Lon- 
don, or before fome chief warden of a city, or of any other 
good town where the king {hall appoint, or before the 
mayor and chief warden, or other fufficient men chofer 
and fworn thereto, when the mayor and chief warden can= 
not attend ; and before one of the clerks to be appointed 
by the king. The recognizance is to have two parts; 
‘one to remain with she mayor or chief warden, the 
with the clerks. The feal of the writing obligatory. 
to be of two parts; the greater of which is to remain with: 
the mayor or chief warden, the other with the clerk. In- 
ftead of the prefatory proces againtt bis moveables, by 
this act the body of the debtor, if he is a layman, is to be” 


taken in the firft inftance, and committed to prifon till he 


has agreed about payment of the debt; and if the ke 
of the prifon do not receive him, he is to be anti 
for the debt: a like power is given to the 
debtor is not within the jurifdidtion of the 
quarter of a year after he is taken, his 
{without confining it to burgages devifatile, as 
a ee ee 


| 












ayear, for the difcharge of his 


within the fecond quarter of a year, 
all his goods and lands are to be delivered to the creditor by a 
reafonable extent, to beld them until fuch time as the debt 
is wholly levied ; and the debtor is ftill to continue in pri- 
fon, and be kept on bread and water by the merchant. 
| "The merchant is to have fuch feifin in the lands and tene- 
ments delivered to him or his affignce, as to be intitled 
fo maintain a writ of novel diffeifin, and re-difleifin, as if 
it was.a gift of a frechold to him and his affigns, till the 
fore a When the debt is paid, the land is to be re- 
red, and the debtor delivered from prifon, ‘The ftatute 
that writs iflued by the chancellor for taking the 
Should command the theriff to certify the juttices 
"of one bench or the other what had been done therein, at 
| certain day; at which day the merchant is to appear 
and there fue, if agreement is not made. If the theriff re- 
turned nen inventus, or that he was a clerk, then they 
proceeded againft the goods and land, as before-mentioned. 
| The creditor is to be allowed all damages, cofts, and ex- 
ce: If there are fureties, they are to be proceeded 
as the principal debtor is. 
[r is ordained by the ftatute, that all lands that were 
Bho hands of the debtor at the time of acknowledging 
even if given away fince by feoffment, 
‘be delivered to the merchant; and: after the debt 
paid, they are to returnto the feoffee. Further, it was added 
of caution, that fhould the debtor or his fureties die, 
hall not take the body of his heir, but thall 

























perfon recited t) 

selec, as ir conelel gl cag 

* Afi leew fis copnn, etn prifond noir fan 

facias, quoufque de pradifte debite fatisfecerit. ; 
‘Tras laft ftatute may be confidered as contributing to 
extend the power of alienating land. In the fame feffions, 
as we fhall fee prefently, any common creditor by judg- 
ment, was empowered to take half the debtor's lund in exe- 
cution; but we fee that, in favour of trade, a merchant 
who had reforted to this fecurity might have the whole, 
A recognizance acknowledged with the formalities here 
prefcribed, was in after-times called a flatute 2 
and a perfon who held lands in execution for payn 
his debt, as hereby directed, was called tenant -ly 


merchant. 
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Origin of Eflates-Tail—Regulation of the Eyre—Fufticet 
of Nifi Prins—Fuptices of Gael-Delivery—Of Replevin 
—Of Accountants—Wafte— Of Execution of Procefi— 
Of fummoning Furors—Of Effeins—Writ of Elegit— 

Bill of Exceptions—Scire Facias—Cui in Vith-Quid 

| et deforceat—Of Prefentations to Churches—Admeafure= 
ments of Dower and Pafture—Writs in confimili Cofi— 

} Ejetiment of Ward—Prefentments of Furors te be fealed 
—Rape—Statute of Winchefter—Statute of Circumfpett 
Mgatis. 


HE moft diftinguithed period of this king’s reign is 
the thirteenth year, when great alterations were 
de in the law by feveral ftatutes. Ini this year we have 
he ftatute of Weftmintter the fecond, the ftatute of Win- 
the ftatute of merchants mentioned in the preced- 
chapter, and the ftatute of circum/pecT? agatis, Each of 
efe is an important occurrence in the juridical hiftory of 
lifcourfing of thefe ftatutes, we fhall begin with 
¢ of Weltminfter the fecond. The firft chapter 










which fo much was faid in the laft reign*. It 
ly known by the name of the ftatute de doniscon- 


: Vile at vol 3. 194 
M2 ditio- 





CHAP. X, | 
See erned 
EDWARD f, 










| 
\ 


SX Gitenaliturs "This 28 has: occafioned more difcufon 
7. than, perhaps, any parliamentary provifion in the flatute> 


place. The defign of it cannot’be bétter waderftood, than 


Riis of eas from a recital of its contents. It fays, that where lands 


were given upon condition, as to a man and his wife, 
and the heits begotten between thems with an exprefs con- 
dition, that, fhould the man and his wife die without heirs 
begotten between them, the land fhould revert to the do- 
noror his heir: again, where land was given in liberum 
maritagium (which fort of gift, we know, had an impli 
condition, that, upon the death of the hufband and wife 





wistorvorrae 


book ; and deferves a very particular confideration in this 


without any heir begotten between them, the land thould 4 


severt to the donor or his heirs): again, where land was 











given to aman ef beredibus de corpore fuo excuntibus; it 


feemed hard, fays the ftatute, to the donor and his heirss 
that their will exprefied in the gift fhould not be obferved 5 
for, fays the act, in all the above cafes the feaffces ps) 
prolem fufitatam, et exeuntem ab ipfsy have hitherto 
power to alicn the land fo given upon condition, 
difinherit their illue, contrary to the will of the: 


which had afterwards died, the land ought, by the ex 

form of the gift, to rexert to the donor or his heir 5 

“petions co whom fuch conditional gift 

ta infeoff others, and fo bar the 

all which was in direét violation. d 

| Tuxss are the mifchiefs of which the statute o« 
to remove them it ordains as follows : that 

ward “ the will of the giver’, according to the 
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expreffed, foall be ebferved "OR: 
N to whom fuch a conditional gift was 

land from remaining to his iflue, or, upon failure of iffue, 
‘to the donor or his heir. It was declared that the fecond 
hufband of fuch a woman thould not claim any thing per 
Jegem Anglia, in fach conditional gift; nor the iffue of 
fuch fecond buiband claim any thing by defcents but 
that immediately upon the death of a man and woman to 
whom land’was fo given, it fhould revert to their iffue, or 
to thedonor or hisiheir; fo that the law, in this particular, 
| as laid down both by Glanville and Bradton, was changed ; 
and the opinion maintained by Stephanus de Segrave in 

s “the Jaft reign was eftablithed*. Thefe are the words of 












of making difpofitions that were to endure to, all 
‘The inclination thewed by the courts to fuppOrt 
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x. fithewmprirteeag mated | 
. intention of this ftatute was, that the donee thould no | 
Jonger have a ftr conditional, as before, but that the fee 
& thould be entaill‘, cut, or divided, and he thould havea 
feedum talliatum. Indeed, this feems to have been fore- 
fen by the makers of the aét; for, in the fame 
‘and before the ftatute could have been agitated in the courts 
of law, we find the term feedum talliatum* as expreling 
an eftate then exifting in the law. It appears, that very 
tarly after the ftatute the judges had gone # great way in 
purfuing its intention ; for they not only cut a'fee tail out 
of a fee fimple, but they again divided the fee tail: as for 
inftance, if a perfon took land by purchafe to him and bis 
wife, and to the iffue begotten by them in lawfu) matri« 
mony, nothing would here accrue to the purchafors but’a 
frechold for their lives, and the fee to their iffue: if they 
; had no iffue, the fee remained in the perfon of the donor, 
till they had iffue ; and if the purchafor had noiffue,orthe 
iffue failed, the land reverted to the donor*. In this con-— 
firudtion they feemed intirely juftified by the terms of the 
ftatute ; for it {peaks of the land not as defcending to the 
iffue, but as remaining *, or reverting; and, nowwithftand-— 
ing the term decendére in the writ given bythe att, itfeer 
tgconlider the iffue and the donor as in the fame light. T 
numberlefs confequences which followed from t 
impofed by this ftatute, furnith no fmall part of the d 
fion to which landed property afterwards became fubjedt ; 
‘Bs will be feen in the courfé of this Hiftory, ea 
A gemeny was ordained by this act for thofe who: 
avail themfelves of the new regulation made by it, T 
following form of a writ was given: Pracipe A. gued j 
on B, manerium de F, cum fuis pertis 
‘ tali vire, et tali mulieri, et beredibus de 
re exenntibus, Sc. Or thus: guid C. 
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- in liberum maritaginm t: 
“ypradistrum iri ct malitrity pradit B. fila eorundem 
‘Viri et mulicris defcendere debeat per formam danationis 
_— pradifle, utdicit, Bc. Or thus : quod C. dedit taliet bares 
— dbus de corpore fuo exeuntibus, et qued poft mortem illius 
| talisy praditte B. filid praeditti talis defeendere debeat per 
&c. The writ here given was for the iffue, and 
‘was inafter-times calied a formeden in diftender. “There 
was no writ of formedon in reverter, as it has fince been 
called, given by the ftatute; the writ whereby the donor 
| might recover when iffue fails, (fays the aét) being com- 
amon enough in the chancery; tho’ there is no mention of 
9 ach a writ in BraSton. Left the efficaey allowed by the 
Jaw toa Fine fhould prejudice the provifions hereby or- 
dained,, it was declared, that if a Fine was levied of lands 
given in the above form, ip/o jure fit null, it thould be 
ovoid 5 and their heirs, or thoie to whom the reverfion be- 
Monged, tho" they wore of full age, within England, and 
‘out of prifon, thould not be under neceffity to. make their 
ecsim®, This is the whole of the ftatute de donis,.to 
which we fall have frequent occafion to recur in the courle 
of this work. . 
alias, been. fro. bow sha adminifsation of etalag’ 











parties concerned: ~ 
for which reafon it was ordained, that, for the future, they. 
should have a writ de compote, with the Came proselaanae 
deceafed would have been entitled to *, 

"Tis remainder of thin Satute coulis oCitagetalivalll 
in the adminiftration of juftice. Thefe were very nume= 
sous and important; the change in the order and courfe 
of judicature, which was the grand objeét of Edward's 
reformation in the law, being principally effected by this - 
ftatute. Thefe regulations divide themfelves intofuch as) 
concemed the jurifdiétion of courts, and fuch @s made any 
variation in the courfe of proceeding. We ‘hall firft Speake 
of the former, in the order in which they were made. = 

‘Tue firft of thefe relates to the 


‘Tiere ufed to be proclamation made for the 





iummons, fhould be received at any time before the depar= 


ture of the juftices : and laftly, that all writs.of novel dife 





feifiny at what time ee 
be received in the eyre. 
[Miilagencimaka:»proviice calcecsing tS tea 

ment of attornies. At common law, the king might, by 
Tetters patent, or by writ under his feal, grant to any de= 
mandant or plaintiff, tenant or defendant, to make his at~ 
torney.in any aétion, and command the judges to admit 
fiich perfon.to be attorney; but now, by this act, for the 
quiet and good of his fubjeéts, the king de fpecioli gratia 
~ granted, that fuch as had lands in feveral thires where the 
eyrewas held, and had a fuit there, and were apprehenfive 
thatthey might be fued in'fome other county, as before the 
_juftices of the benches at Weitminfter, or the jultices ad ca~, 
piendas affjas, of in any tounty before the theriff, or ina’ 
court baron, might inake their general atterney to profes 
cute and defend fuitsfor them in the eyre : which attornies 
were to have authority to do all aéts, till they were re- 
moved, and the plea determined; tho’ they were not on 
count to be excufed from being* put on juries and 

if the juitices™. By this parliamentary permifion, 
0 ms attorney the hing ge wp the fr that fd co 
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hearing and determining any outrage or mifdemefnor (for 
tranfgrefie is 10 be underftood in a large fenfe) fhould not 
from thenceforth be granted before any juftices, except 
juftices of cither bench and juftices in eyre, nifi pro éxermi 
rreffione, untefs in cafes of particular enormity, where 
neceflary to provide fpecdy remedy, and the king 
in his fpecial grace fhould think fit to grant it; nor was a 
writ ad andiendum et terminandum, to hear appeals, tolbe 
granted but in fpecial cafes, and for certain caufes, at the 
King’s command. But, that fuch appellees might not be 
detained in prifon an unreafonable time, they were tohave 
their writ de odio et atid, as ordained by Magna Charta®. 4 
‘ie fhould feem, from the mannefin which the writ of oper 
and terminer is here fpoken of, that i: was ufuallyifluedat 
the fuit and prayer of fome perfon,, and wasnota.gencral 
commifi_n, like that of gaoj-delivery : it ufed alfo, one 
Should think, to be direéted to private perfons, whofe names: 
were inferted by the direction of the party. — 
A writ of eyer and terminer mightbe fuper 7 
Ratute, guia non enarmis tranfgreffis, Geo 
fallyed by the ast of i fins as 
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‘and them only, hould be taken all affifes of 
f ‘and attaints. ‘Thefe juftices 
‘were to aflociate to themfelves one or two 6f the difereeteft 
of the county into which they cartie, and to take 
‘mentioned affifes and attaints, at moft, three 
‘times in the year ; that is, between the guindena of St. John. 
‘the Baptift and the gule of Augutt, that is, the fealt of 
St. Peter wad vincula, being the firft of Auguft ; then be= 
twetn the feaft of the exaltation of the holy crofs, that is, 
‘the fourteenth of September, and the oétave of St. Michacls 

| then between the feaft of the Epiphany, that is, the fixth 
of January, and the feaft of the Purification of the blefled 
Mary". ‘Theie juftices were, in every county, bef sre 

their departure, to appoint the day of their return, that 

‘every one might know of their next coming + they were 

‘to Adjourn affifes from term to term, if the taking of them 4 
_ was deferred by vouching to warranty, by eflvin, or by 
“default of recognitors : and if they faw it would be proper 
for affifes of mortaunceftor, when refpited by effoin or 
| Woucher, to be adjourned into the bench, they were to 
‘Wend the record with the original writ before the juftices of 
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‘a5.an entry or feifin,. or any one 
be tried. Peeper ig erga ger 









in the commiffion, cim in partes illas venerint ; which, 
however, was never tobe dane in future but by two juf- 
eweasex.one juftice, together with « knight cf aot aa, 
who fhould be agreed upon by the parties. 

“To carry the provifion ofthis ainto execution, it was 3 
moreover ordained, that no inqueft fhould be taken before | 
any of the juftices of the bench, unlefs a certain day and | 
place was appointed in the county, in prefence of the par- . 
ties, and the day and place jnferted ing foie mae 
thefe words : Pracipimus tibi, quid venire facias cova 
jwfitiariis noftris apud Wefimsin oétabis fanéti Mic 
ass 0e 
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| minfter- ac in the eyre, we find fone. of th 
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where judgment was 
inqueft inrolled ; and inquefts taken otherwife than in the 


above=way were to be held void, except that aflifes of 
darrein profentment, and inquetts of quare impedity thould 
be determined in their own county, before one juttice of 
the bench and one knight, ata day and place certain ape 
pointed in the bench, whether the defendants confented or 
not ; and there the judgment was to be given 
Te wes further dicethed,: chat all jultices of the Benches ii 
their itinera fhould have clerks to enroll pleas pleaded be- 
fore them, as they had been ufed in time paft. It was or- 
dained that juftices affigned to take affifes thould not com- 
* pel jurors to fay precifely whether it was difleifinor not, fo 
as they fhewed the truth of the faét, and prayed the affi( 
tance of the juftices ; if they, however, of their own ac- 





decison arsany sheen A 
their verdig& was to be taken at their peril*. ‘This cautiqn 

© “feems to have been in affirmance of the common law, and ) 

was inferted only to guard jurors from being driven into - 

the danger of an attaint *. — 


‘Tis was the manner in which the old appointment of 
Pics mas score, and that of juftices of nifi pris, 
they were called in after-times, was firft made. “This 
latter received afterwards feveral alterations; fome of which 
de in this reign. As thefe contribute to thew the - 
of this important improvement ia our judicial poli 
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o remain together, if they were laymen; and if one of them. 
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‘was a clerk (which was very often the cafe), then one of — 
the difcreeter knights of the county being allociated with 
him who was a layman, they two by the king's writ 
fhould deliver the county-gaol, as well within liberties as 
ee 
then proceed to make enquiry of, and punith fheriffs for 
breaches of the ftatute 3 Ed. I. c. 15. concerning bail and 
inprize. Thus were juftices of affife and »ifi prius con- 
feituted alfo juftices of gaol-delivery. 

‘Tue times for taking inquefts, and the perfons who 
‘were qualified to be juttices of wifi prius, were altered by 
the next chapter of this act, in the following way. Inquefls 
and recognitions determinable before juitices of either benchy 
were by this new law to be taken in time of vacation, be~ 
fore any juftice of the fame bench where the fuit depended, 
to, whom was to be aflociated one knight in the county, 
where the inquelt was taken ; tho’ in this, as in the former 
aét, there was an exception of inquefts that required great 
examination. This ftatute further impowered the juftices, 
in taking inquefts, to do that which appeared to them moft 
expedient for the good of the realm, non olflante the Sa j 
tute of nifi prius®. * 

Funrnen, by the ftatute for perfons appealed, 28 Ed, Le” 
ftat. 2. it was ordained, that where fuch juftices afligned 
to take affifes, and.deliver gaols, found any provors in the 
gaol the theriff of the county where the perfons appealed 
‘were refident, fhould be commanded by the king's writ, 
eS Be iim, © 

and bring them before the juitices, where t 
fhould anfwer. If they would put themfelves fuper 
am, the juftices were to iffue a judicial writ to the 
‘of the county where the felony was congnitted, quad venire 


“che 





ftood the jurifdiction of theft juftices at the end 
of this reign. This inftitution was found to be a great 
improvement on the eyre ; and, as it received feveral alter~ 
ations in the two following reigns to render it ftill more 
beneficial and convenient, it foon made that ancient efta~ 
it, ‘The variety in the taking of inque(ts, fometimes in 
bance, and fometimes in the county, as was the practice in 
the Jaft reign, no longer fubfifted ” 5 but the whole was re- 
|. duced to one uniform fyitem. 
‘Watze the fuperior tribunals were thus afcertained, the 
exceffes committed by inferior courts in extending their 
_ jurifdiction, were reprefled by an aft * which gave treble 
damages againtt fheriffs, and other bailiffs or lords, who 
procured fuits to be malicioufly brought againit perfons, 
any caufe of action, in the county, hundred, and 
‘other courts. Among other regulations about inferior ju- 
rifdi@tions, a check was impofed upon the judicial autho- 
rity aflumed by certain perfons appointed by the Hofpital- 
Jers and Templars’to be their confervatores privilegiorign * 
‘thefe were enjoined not to prefume sto entertain fuits of 
patters belonging to the king’s court *. 
Tavs far were provifions made for afcertaining the 
- bounds of judicature, and fecuring a regular accefs to courts 
P rent kinds. ‘There were many alterations made in 
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for fervices, and the tenant replevied either with writ or 
without, and upon the plaint being made in the county oF 
‘other inferior court having jurifdiction de vetite namie, he 
avowed the taking to be lawful and juft, che tenant might, 
as we have feen, difclaim any between thems 








whereupon, as the county could not try the tenure, there 
was an end of the fuit, as faras it could be maintained in 
that court, and the diftrainec would be in mifericondidy and | 
it was not inthe power of the court to inflict any penalty” 
on the tenant for difclaiming the tenure*. This was one j 
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= 


defe@, which it was intended to remedy by the 
provifion. It was ordained, that, in future, where 
cpuld not, in the like cafe, obtain juftice againft their 
nants in the county or other inferior court, they might, | 
foon as they had been hed, have a writ ad ponendam 
loquelam coram juftitiarits, before whom alone juitic 
be fubltantially done to fuch lords; and in the writ 
was to be inferted this claufe of remov. ia 
is diftrinxit in focdo us pro Jervitiis, et confi ws) 
debitis, &e. This allowance of a pone to the 
fays the ftatute, is no prejudice to the rule of the i 
aw, that forbids‘ any {uit poni coramjufitiariis at the mo~ 
tion and prayer of a defendant ; for tho’, at frit fight, the 
tenant feems to be the plaintiff, and the lord defendant, yey 
when it is confidered that the lord has diftraincd, and 
orhis fervices and cuftoms in arrear, he appears ra 
the light of a plaintiff, eh eed == 


























ying his cattle, would fell or ein 
“them, as it was called, {6 as effectually to prevent their 





on ph at gente ‘To remedy this it was pro- 

in future, the theriff or his bailiff fhould, be- 
ber delivery of the cattle, take not only pledges 
de profequends, as bad been always ufual (and indeed the 
Proteeding was thence called repiegiare), but alfo pledges 
de averiis reternandis, for the returning the’eattle, if a re- 
‘turn thould be adjudged. If pledges were taken in any 
__ other way than this, the perfon taking them was to anfwer 
himifelf for the value of the cattle; and the lord might 
have a writ againft him, guid reddat ¢i tot averia, or tet 





catalla : if the bailiff could not make the amends, his” 


principal was to be liable. 

A THimp inconveniencgwas, that when a return of the 
cattle was adjudged to the diftrainor, the tenant would 
again replevy them; but when the lord appeared in court, 
he would make default, and confequently a return of the 
cattle would again be adjudged to the Ibrd; and fo it might 
“happen feveral times, to the harraffing of the lord, and the 
r contempt of the king's court. To remedy this, it 

i that, after judgment for return of the cattle, 
riff fhould be commanded by a judicial writ, guid 
habere faciat de averiis 5 and therein thould be 











3 and when the tenant applied to the 
mse tev it was to 
Scopephoond commanding the theriff, guid taptd fe- 
tate de profequende, et etiam de averiis (or catallis) re- 
N tornandis, 


‘being returned to the Jord, if the judgment of the court 


ee 


tornandis, wel espum pret, fF 
4 fince called.a writ of fecond : 
* tueriff was so make deliverance of the © ’ 
oS rans bs none ae - 
day before the juftices, where the plea was to be heard. 
If the perfon replevying fhould make default, or a return 
fhould on any other account be adjudged, in this fecond 
replevin, the diftrefs was ever after to rentain irreplevifa- 
bles faving, however, a new diftrefs for any new caufe 4, 
‘The writ of fecond deliverance is fimilar to one of the fame 
kind ufed in Bracton’s time", called a fecond caption; tho” 
that was, as it fhould feem, an original writ. Indeed there * 
is no mention in Bfaéton of any decifive effect that writ of* 
fecond caption had, more than the writ of replevin 5 andthe 
making the cattle irrcplevifatle feems intirely a regulation 
of this ftatute, 
acountants, Tue proceeding againtt accountants was rendered make 
AriGt in all cafes of fervants, bailiffs, chamberlains, and/all, 
manner of receivers who were pound ad compotum redden- 
dum. Yt was ordained‘, that when the lord of fervants of 
f that kind affigned them auditeres compoti, auditors of ac=* 
count, “and they were found im arrears, their bodies. 
fhould be arrefted, aiid they fhould be fent, on 
of fuch auditors, and delivered to the next gaol of 
in thofe parts, there to be kept by the theriff ee 
Servis, et fab bond ¢uftedia, aaphaye-rec 
furisfied all arrears. If a perfon fo delivered to 
ful complain the urs ad cared Nn wih we 
ceipts which never came to his hands, and-had not 
him reafonable difburfemenits, and could find 
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“to be fent to the Fleet-Prifon *. 
framed the writ called ex parte talis, for the perfon impri- 
“Tavs far of a particular method of proceeding with ac- 
countants. It was further ordained gencrally, in like cafes 
of account, that if the accountant fled, and would not 
* ‘come to account, he was, according to the ftatute of Marl- 
‘ridge, to be diftrained, if he had any thing whereof dif- 
‘trefi could be made, ad veniendum coram juflitiariis ad 
compotum funn reddendum and if upon appearing he was 
ound-in arrear, and not pay, he was to be com- 
“mijttedto gaol, as beforementioned. If he fled, and it*wag 
‘Certified by the theriff that he was nom inventus, he was to 
tbe demanded ' from county to county, till he was outlawed, 
Tt was moreover declared, that perfons imprifoned for fuch 
matter fhould not be replevifable, and the fheriff was en- 
joined not to permit them to go At large, either upon a 
| writ of replegiare or otherwife, without the allent of the 
‘on pain of anfwering to him for the damages he had 
by fuch fervants, according to the amount he 
out per patriam, to be recovered in an action. 
If the gaoler could not make amends himfelf, his 
Dibtibied ans an be Leble. ‘Thus was the procefs in ap 
" sa@ion of account become more effectual. We have be- 
» fore noticed that this action was allowed to executors by 
| “2 ashereepmmemaal 


4, Pac te Fes, 
© Vid. aut, 736 































was wholly taken away by ftatute™; and there was fubsti- 
tuted in its place, in all cafes of wafte, a writ of fummons; 
by which the party complained of was to be fummoned to 
anfwer for walte done at anytime. If he did not appear 
upon the fummons, he was to be attached, and, after the 
attachment, diftrained ; and if he did not appear after the 
diftrefs, the theriff was to be commanded, guid affiemptis 
dusdecim, ce. in proprid perfond, he Should go to. 
the place wafted, and make inquiry of the wafte, and re= * 
turn the inquifition ; and upon that inquifition they were 
to proceed to judgment, as directed by the firft ftatute of 
‘Weltmintter, ch. 21°. It wasin another chapter * ordained, 
that when two or more had a wood, a turbary, a fithery, 
or the like, in common, in which neither knew what was 
his feveral right, and one of them committed watte againft 
the will of the others, in fuch cafe an adtion of wafte fhould 
Ties and the defendant, when judgment was to pafs, fhould 
have his election to take his fharesin a certain. part to 
aifigned by the theriff, and the view: of his nei 
chofen and fworn for this purpofe ; or to take nothing: i 
future from the faid common but what his pers \ 
allow, If he chofe, to take his fhare, it was to be allotted — 
him in the place waited. The writ in this cafe begun, 
Gm ARS Be tencant bofcum pra indivifey B. fecit vaflumy, 
oa on 
Ths favour of infants it was provided, that if they x 
eloigned, and fo prevented from appearing in pesfon, their 
next friends might be admitted to fue for them in all 
where the infants could maintain an aftion?, The ond 
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next friene however, is nothing more than a 
confirmation of the common law. 

Saverat regulations were made refpecting proceli. of exec 
Sheriffs ufed to appoint bailiffs to make diftrefics, who were provets 
not known to beregular officers. This was fometimes done, 
in order to tempt perfons to make refiftance, and incur 
the penalty of contempt of the law. Thus was it made 
the means of extortion: but to prevent it in future it was 
‘Ordained, that diftreffes fhould not be made but by bailiffs 
fworn and known ; and that perfors convicted of diftrain- 
ing otherwife, thould reftore damages to the party grieved 
ih an ation of trefpafs, and alfo be punifhed as for an of- 


fence ne king *. 
ned execution of procefs by fheriffs was regulated by 
another chapter". The courle of jultice was much im= 


by the negleét of theriffs in making return of writs, 

in making falfe returns. To avoid fuch obftacles to 
juftice, if pollible, it was directed, that perfons who ap- 
jended the negligente of heriffi, thould deliver their, 

in pleno comitatid, ot in retro comitaté, as it was called 


the hearing of caufes, for collecting the king’s money 

Gabtay eases vorg Beas eneen 
f, or under-theriff, containing the names of the 
“and defendant in the writ, with the day on Which, 
writ was delivered, and that at his requett, the feal of 

riff or under-theriff thould be affixed in ony. 
“thereof; but if the feal was refufed, the teftimony of 
EAiiipistaal ie! Grable perSba plone ws fo be cat 
* and their feal affixed. After this, if the theriff did not return 
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Picardo efiediny fc 2 
‘writ, what they knew of the delivery; and if it appeared, 
upon return of fuch inquifition, that the writ was delivered, 
damages were to be adjudged to the party grieved, th pro- 
portion to the fubject of the action, and the inconvenience 
incurred. The fame courfe was alfo to be taken when the 
theriff returned, that the writ came too late to be exe- 
cuted. 

Suersrrs fometimes returned, mendavi ballive, that 
they had commanded the bailiff of a certain liberty,” 
who had done nothing therein ; and then they would name 
fome liberty, which, in truth, had no | of writs: 
‘To correst this, it was ordained, that the treafurer and 
barons of the exchequer fhould deiiver to the juftices a roll 
of all the liberties, in every county, that had the return of 
writs. If a fheriff returned, that he commanded the bai- 
iff of a liberty not contained in that roll, ‘he was puniftied” 
asa difheritor, fays the ftatute, of the king. Butif he 
returned, that he had commanded the bailiff of fome li- 
Berty inferted therein, Jhe was then commanded, giiid nen 
amittas propter prediftam libertatem, but to execute the 
writ, and foire faciat the bailiffs to appear, and fay why 
they did not execute the king's writ, If they came and 
acquitted themfclvet, by faying they were not required fo 
to do, the theriff was to be both to the lord 
of the liberty and to the party to the fuit, who had fuffered 
bythe delay. If the bailiffs did not appear at the day, or 
did not on their appearance acquit themfelves in the above 
way, in every fubfequent judicial writ, thro’ the whole 
ation, there was to be the fame claufe of om amittas, 

Ayorner inftance in which theriffs frequently failed, 
was in executing the claufe de cxitibus, Sc. for levying 
iffues ; fometimes feturning, that there were none, or 
forall ; and fometimes faying nothing atall of iffues. To. 
fach return, therefore, it was now ordained, the 
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fwer, from the date of the writ to the return 5 and if it 
was proved that he had not anfwered for the whole, he 
was 10 be eltreated into the exchequer for the overplus, 
and befides was to be amerced for the concealment. The 
theriff was alfo enjoined by chis {tatute to confider all rents, 
corn in the grange, and all moveables (except the furni+ 
ture of horfes and houfhold utenfils) as ifues. © Sheriffs 
were to be punithed for their firit and fecund offences by 
the juitices of aflife ; but for the third, only coram rege. 
n that sheriffs fhould never in future 
they were prevented from executing # writ by 
c se and refiftance of fome potent lord, as this 
was a ce to the King’s authority and crown; and 
a (heriff was informed by his bailiffs that {uch 
refiftance was made, he was to procced immediately with 
the po/fe comitatés to fupport him in executing the king's 
command. If it was proved:to be falfe, he was imme- 
diately to commit the bgiliffs to prifon ; if true, he was to 
do the fame with the offenders, whq fhould not be deliver- 
ed without the {pecial command of the king. If he was 
tefifted, he was to certify to the court the names of 
he refifters, with thofe who were aiding, confenting, 
a and favouring them; who were to be at~ 
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they were conviéted, they were to be punifhed at 

the pleafure of the king. 
_ ANOTHER complaint againft theriffs, hundredors, and oy 
bailiffs of Jibertics was, that thcy put infirm perfons, and jurors, 
eae reeoe  e come, upon juries; and 
@ greater number than was neceflary, only to 
money for difpenfing with their attendance ; fo that, 
Ber ay sje rng wont ‘ 
ee N4 72 





curably ill, or at the time of the fummons were ill, or not 
‘refident in the country, fhould not in future be put on ju- 
thes, or lefler affifes; nor any one who had not fome free- 
hold of the value of twenty fhillings per ann. within the 
county where the affife or jury was to be taken, or of fore 
ty thillings without it; unlefs they were witnefles to chare 
ters, or other writings, whofe prefence was abfolutely ner 
As to great affifes, where, on account of the 
{mall number of knights, it might be inconvenient to-afiix | 
any fuch qualification, ripeamt pe oe ie 
Sata ch ay Tit laser only If 1 
ed againft this a&t, he wus to anfwer in 
party grieved, and be amerced to the king byt 
affife, who were to hear complaints on this 
quilifications of jurors were altered by the ftatute de tis gui 
ponendi in afffis, 21 Ed. 1. ft. 1. which requires thofe who! 
‘were on juries out of their counties(which was the cafein— 
trials at the bar of the courts at Weitminfter) to hay 
Jand or tenements of one bundsed fhillings per ann. 
thole within the comty, of forty thillings; thofe be 
juttices affigned, or other minifters of the ppoint 
to take inquefts, juries, or other recognitions, forty 
lings per anx. 5 but as to thofe before the jufticesitiner 
anid in cities, borotigh, and other mercantile 
ywere t0 remain as at common law. juror: 
general, it was enacted by flat, articull fuper cf 
28 Ed. 1. ¢. npg remeron 
and juries as were next nsighbours 5 thle who 
and leuft fufpicious ; pessriceh 
® damages tothe party complsinng, and i 
“soph king = 
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fot totes other penalty but cae 
nO | an 
being obliged to warrant' ; but it was now thought proper 
to make the warrantor, in fuch cafe, lofe his land, as the 
tenant would: and further, to prevent collufion and delayy 
| it was provided, that where the tenant and warrantor were 
_atiffuey the demandant might pray a venire faciat, to try 
the macter*, We have fcen what great delay was occa- 
fioned by the efloin de malo decti, To prevent the long and 
courfe of afcertaining the truth of this eflain by thé 
*, it was now provided’, that the 
of the juftices (which has been ex- 
sStion to. the common pleas), take iflue 
oF not 5 Sad it it was found seninlk te: oF ste g 
~ efloin, that it fhould be turned 10 a default. This effoin 
de male lecti was wholly taken away in a writ of right be- 
" tween two claiming by the fame dcfcent; as between par- 
ceners, It had beenenacted by ftat, Marlb.c. 13. * thatafter 
pent ‘himfelf on an inqueft, he fhould haye only 
ldeing tae tis nox Uensing ax was pre Sage We 
Lhave that efloin, and as defendants would fgme- 
pon the writ of babeas corpora juraterum, 























nonongoemrite Again, whereas by the ftar, We 
aft. © an effoin was taken from the tenant in certair 

on amnesia 9 2 

the demandant £ 
IT cx cir, white tcewil: ceeted “emachr Sobiy ett 
‘aétions, was difpenfed with in fome inftances, It was or- 
dained*, that where land was loft by default, and the lofer 
‘brought a new action; and where a writ was abated by a 











view at all: ina writ of dower, where theland was alie 
‘to the tenant and his anceftor, for he could ‘not but 
the land himfelf ; in a writ of entry, after a fo 

quathed for affigning the entry wrong, in which there had 
“been a view ; and in all writs grounded upon a demile to 
the tenant himjelf from the plaintiff or his ancettors,, dum. 
ide infea utatrs, won compas, in prio abel bs th 
thefe provifions, the legiflature feems to have agted upon, 
the principles which governed-on this fubjeét, ind latter 







finradution of exception andthe proceeding 
forias to revive judgment of a! ftanding, 


